Dear Attorney General Brown,

Please investigate the California Department of Fish and Game’s (CDFG) practice of allowing burrowing owls to be evicted from their burrows, as a violation of the Migratory Bird Treaty Act (MBTA) and the California Fish and Game Code. 
Currently, a developer’s consultant biologist contacts CDFG requesting permission to implement burrowing owl eviction plans. The consultant biologist develops an eviction plan and submits it to CDFG regional offices. CDFG then “gives the go ahead” (usually by informal verbal or email communication) for the consultant biologist to put one way doors on the burrow entrances. When the owl leaves, the door occludes the entrance so that the owl cannot re-enter its burrow.  The consultant biologist then systematically collapses all burrows on the property. The burrow is the burrowing owl’s shelter. Without a burrow, the owls are at increased risk of predation and other threats.

Please explore whether this practice constitutes “take” as defined by: 

MIGRATORY BIRD TREATY ACT (16 U.S.C. 703-712)
§ 703. Taking, killing, or possessing migratory birds—unlawful “Unless and except as permitted by regulations made as hereinafter provided in this subchapter, it shall be unlawful at any time, by any means or in any manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or kill
§ 718. Definitions (b), (3) ) the term “take” means pursue, hunt, shoot, capture, collect, or kill, or attempt to pursue, hunt, shoot, capture, collect, or kill.”

We propose the MBTA language encompasses this CDFG sanctioned practice. Excluding the owls from their burrows and eliminating all available burrows is “by any means or in any manner” to “pursue” and is an “attempt to…. kill” and therefore constitutes “take”. 

Additionally, we propose that burrowing owl evictions violates California Administrative Codes 251.1 and 3503.5, Title 14, NATURAL RESOURCES DIVISION 1. SUBDIVISION 2. GAME AND FURBEARERS CHAPTER 1. GENERAL PROVISIONS AND DEFINITIONS 
251.1. Harassment of Animals.” Except as otherwise authorized in these regulations or in the Fish and Game Code, no person shall harass, herd or drive any game or non-game bird or mammal or furbearing mammal. For the purposes of this section, ”harass”  is defined as an intentional act which disrupts an animal's normal behavior patterns, which includes, but is not limited to, breeding, feeding or sheltering.”  

Section 3503. “It is unlawful to take, possess, or needlessly destroy the nest or eggs of any bird, except as otherwise provided by this code or any regulation made pursuant thereto.”

3503.5. “It is unlawful to take, possess, or destroy any birds in the orders Falconiformes or Strigiformes (birds-of-prey) or to take, possess or destroy the nest of eggs of any such bird except as otherwise provided by this code or any regulation adopted pursuant thereto.”


The people of California ask you to intervene to assure the laws protecting burrowing owls are enforced. 

Thank you for your thoughtful consideration,
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